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TERM OF EMPLOYMENT UNDER A “SATIS- 


FACTION CONTRACT.” 





If the Sixth Circuit Court of Appeals 
construes New York decision correctly, and 
it cites a great abundance of New York 
cases in support of its view, a supposed 
definite term of employment, subject to per- 
formance of his duties by employe, seems 
little, if any, better than employment for an 
indefinite period, so far as employe is con- 
cerned. See American Music Stores v. 
Kussel, 232 Fed. 306. 

But making the contract operative against 
an employe so as to make him liable to em- 
ployer for quitting his service before his 
term of employment has ended, might not 
be deemed unilateral as to this feature, be- 
cause consideration for his agreement 
would be found in his being employed at all. 
A contract must be regarded or not as uni- 
lateral in a general way and not merely be- 
cause a right to one party has no correlative 
or offset right in the other in regard to 
particular features in a contract. The con- 
tract being one thing, cannot be split up into 
fragments to find corresponding rights and 
obligations as to each and everything in it. 

Nevertheless, we cannot imagine any 
class of contracts more subject to the rule 
of taking into consideration the surround- 
ing circumstances for the proper construc- 
tion of the contract than is this. 


For example, suppose the employer is an 
individual and not a corporation. The em- 
ploye might be supposed perfectly willing 
to agree that the employer may express and 
make effective his expression of dissatis- 
faction. But if the employer is a corpora- 
tion and its agents may be changed at any 
moment, it might not be thought reasonable 
for the employe to agree to abide by any 
unknown agent’s expression of dissatisfac- 
tion. 





The personal feature often cuts a figure 
in interpretation of contracts and, even if a 
corporation might be supposed to contract 
in every way just like an individual, yet 
the personality of one and that of the other 
might be looked to as aids in construction. 

Pursuing this thought, we get around to 
Lord Coke’s statement that a corporation 
has no soul, and it may be thought that he 
would not have said this, unless he meant 
to distinguish it from an individual in busi- 
ness, a corporation being wholly non-exist- 
ent except in a business way. If it has no 
soul, it has no discretion except as con- 
trolled by policy. An individual employe 
may be looked to whose policy is controlled 
by his conscience and this the employe is 
willing to trust. 

3ut the case we are here considering must 
admit a distinction in the cases which call 
for service by a servant upon a contract of 
employment for a stated time, with a satis- 
faction clause therein, and a contract for a 
piece of work with a similar clause. 

Thus, after the court citing numerous 
master and servant cases decided by New 
York courts, in which honest dissatisfaction 
by employer was held sufficient reason for 
discharge, also says that the principle de- 
cided in mere contract for particular work, 
decided also in New York cases, is not in 
conflict with rulings in the master and 
servant cases, notwithstanding that such 
dissatisfaction did not control. In the for- 
mer, the work was completed and awaited 
acceptance, in the other there was arrest of 
further performance. 

But it is not stated by the court that the 
terms of the contracts in either class were 
of an ambiguous nature so as to permit in- 
quiry into an expression of dissatisfaction 
being a pretext or not. The circumstances, 
however, of a contract for complete per- 
formance of a piece of work were to be in- 
quired into as to its reasonableness, not- 
withstanding its positive terms. 

We have alluded above to unilateral fea- 
tures in a contract, notwithstanding the 
contract in which they find place is not uni- 
lateral. We think this view is right, but at 
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the same time, these features give occasion 
to inquire into reasonableness. Both mas- 
ter and servant are supposed, if one does, to 
contract for a definite period of employ- 
ment. If anything interferes with this gen- 
eral purpose it should have more than the 
whim, fancy or pleasure of the one not in 
express terms bound to rest upon. The 
courts seem to admit the dissatisfaction 
must be real and it does not seem to violate 
any rule of right to compel one to show 
reasonable ground for his dissatisfaction. 
The burden of proof ought to be on him. 








NOTES OF IMPORTANT DECISIONS. 





CONTEMPT—TRIAL FOR WHEN NOT 
COMMITTED IN THE FACE OF THE COURT. 
—In Appeal of Verdon, 97 At! 783, decided by 
New Jersey Supreme Court, there is an inter- 
esting review of contempt of court not com- 
mitted in its presence and whether it was 
contempt of a court of law or a court of 
equity, all of this is so far as the common law 
is concerned, as to which statutory modifica- 
tion is to be construed as a law in derogation 
thereof. 


There is quotation from Blackstone that 
“This process of attachment (for contempt) 
is merely intended to bring the party into 
court; and when there he must either stand 
committed or put to bail in order to answer 
upon oath to such interrogatories as shall be 
administered to him for the better information 
ef the court with respect to the circumstances 
of the contempt. * * * If the party can clear 
himself upon oath he is discharged, but if per- 
jured may be prosecuted. After the party in 
contempt has answered the interrogations, his 
answer may be contradicted and disproved by 
affidavits of the adverse party, whereas in 
courts of law the admission of the party to 
purge himself by oath is more favorable to his 
liberty, though perhaps not less dangerous to 
his conscience; for if he clears himself by 
his answers, the complaint is totally dismissed. 
This method of examining the delinquent him- 
self upon oath with regard to the contempt 
alleged has by immemorial usage now become 
the law of the land.” 4 Bl. Com., p. 287. See 
also to the same effect, Ch. J. Kent in Jackson 
v. Smith, 5 Johns. (N.-Y.) 117. 





This ruling was made in a case where a trial 
court called witnesses and heard evidence other 
than upon answer to interrogatories of respond- 
ent who stood mute in the trial, except that 
he offered to purge himself or to attempt to 
purge himself upon answer to interrogatories 
to be exhibited. None was exhibited but con- 
viction was pronounced upon such other evi- 
dence. This conviction was reversed without 
remand. 


It is said that no New Jersey statute has 
changed this common law practice, but the 
court speaks of the mildness, not to say in- 
effectiveness of law courts of England deal- 
ing with contempt compared with the severity 
of its criminal law in many respects. But they 
did not regard this procedure as punishing a 
criminal offense. Under Magna Charta this 
must be proceeded against by indictment. It 
was said the procedure in this form, for con- 
tempt “was justified upon the somewhat so- 
phistical ground that the taking of such an 
oath by the defendant was not the giving of 
testimony, because, if there was no trial, there 
could be no testimony, and hence the defend- 
ant was not a witness.” But suppose he refused 
to answer interrogatories? Then perhaps he 
could be punished for being refractory or ob- 
structing justice. 


But, if there is no statute modifying the 
common law, how would procedure be in courts 
abolishing all distinction between courts of 
law and courts of equity? We imagine pro- 
cedure would be accordingly as a contemnor 
had offended in a case where a common law 
right or equitable relief was sought. 





CRIMINAL LAW—SUGGESTION _ OF IN- 
FERENCE AS EXPRESSION OF OPINION.— 
The poverty of the printed record as compared 
with the presence of witnesses before a court 
is suggested in the report of the case Of State 
v. Matthews, 97 Atl. 824, decided by Supreme 
Judicial Court of Maine. 


This was a prosecution for the sale of in- 
toxicating liquor, old cider being seemingly a 
beverage of intoxicating nature. Defendant 
claimed to have sold vinegar and not old cider. 
Evidence showed defendant was asked by the 
purchaser if he had any old cider and he re- 
plied, “No, but he had some vinegar.”. The 
court asked a witness: “Was it old cider which 
the respondent may have called vinegar with 
a twinkle in his eye?” Of this interrogatory 
appellant particularly complained. 

The Supreme Court said: “But we think that 
expression was nothing more than a suggestion 
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to the jury, for their consideration, of the pos- 
sibility that, even if respondent in answer to 
Marshall’s inquiry for old cider, called what he 
sold him vinegar, nevertheless he did not mean 
it and so indicated to Marshall.” The court 
then goes on to argue that it was plain from 
the evidence that this was what was meant, 
because otherwise Marshall, who was after old 
cider, would not have bought three gallons of 
what he was told was vinegar and use it as a 
beverage. 


The.court then says: “It is the authoritative 
expression of an opinion as to an issue of fact 
arising in the case which the statute prohibits 
and not the suggestion of an obvious inference 
from admitted facts and circumstances, made 
to assist the jury in coming to a clear under- 
standing of the law and the evidence.” But 
is it not indulging in refinement to say a court 
may suggest an inference from facts, when it 
is for the jury without any suggestion to say 
what the facts themselves mean? What chance, 
indeed, had the defendant’s claim to a sale of 
vinegar in the face of such a suggestion by the 
court. . Why not rather suppose they seized 
this suggestion as a joke and carried their 
apprehension into their verdict? 





APPEAL AND ERROR—REDUCTION OF 
DAMAGES BY EXCLUSION OF INCOM- 
PETENT EVIDENCE.—In Slack v. Joyce, 158 
N. W. 310, decided by Wisconsin Supreme 
Court, there appears a salutary ruling for the 
ending of litigation that well may be commend- 
ed, though made in a suit for the recovery of 
unliquidated damages arising out of the com- 
mission of a tort. 


In this case there was no claim that any 
prejudice or bias influenced the verdict in favor 
of plaintiff or that the mind of the court was 
shocked, or that any accurate measurement 
could be made as to the damage shown by the 
competent and the incompetent evidence. 


The facts show that plaintiff was injured by 
being run into by an automobile and afterwards 
contracted typhoid fever. The proef to show 
that the fever resulted from the injury was 
held wholly insufficient. The verdict was for 
$725. 

The court said: “In view of the fact that the 
evidence was not sufficient to warrant the jury 
in finding that the disease. contracted by plain- 
tiff was caused by the injury, the damages are 
excessive. We have therefore concluded to give 
plaintiff the option to take judgment for $400 
damages, and in case of his failure to so elect 
a new trial is ordered.” 





As the court left the question of such a result 
to the jury there is no certainty it did not take 
it into account at all, and nothing to show that 
it did. The verdict, then, was not rendered 
upon a certain showing of proof at all and 
when the Supreme Court undertakes to render 
what should have been a proper finding, it in- 
dulges in something of the same kind of sur- 
mise or conjecture which it says the jury 
should not use. Nevertheless, it is well to 
bring litigation to a conclusion, even though 
on strict principle this may seem impossible 
to do. 








STATUS OF ARMED MERCHANT- 
MEN. 


So long as nations appeal to war to 
settle their differences, so long are there 
bound to be perplexing questions between 
belligerents and neutrals. And as the rela- 
tions between nations become ever more 
and more involved, so do these questions be- 
come ever more intricate. The belligerent 
will ever seek to crush his foe by every 
means at his disposal and history has shown 
that the shutting off of commercial relations 
has been the most effective means. A nation 
compelled to live entirely upon its own re- 
sources is a nation doomed to defeat in the 
end. Not generally because it cannot ob- 
tain munitions of war, but because it is 
unable to recruit its armies by withdrawing 
men from the pursuits of agriculture and 
industry. The neutral’s interests thus be- 
come directly opposed to those of the bel- 
ligerent. He seeks to maintain his existing 
trade and increase it. He looks with dis- 
favor upon any interruption of what he re- 
gards his rights. This is not because of 
any favoritism but it is a purely business 
proposition, and there is no friendship in 
business. The words of Grotius will always 
remain true, “One party defending the rig- 
orous rights of war; the other the freedom 
of commerce.” 


The latest point of difference between 
a belligerent and a neutral in the present 
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European conflict is the status of fhe armed 
merchantman. but this is not a new ques- 
tion. The question has not now come to the 
front for the first time. It has recurred in 
nearly every succeeding war for centuries, 
been discussed in the halls of legislative 
bodies and conventions, and demanded solu- 
tion by the courts. 

Back in the seventeenth century, King 
Charles issued an edict compelling the arm- 
ing of all merchantmen. Such was deemed 
necessary both in peace and war to protect 
vessels against pirates and privateers. Even 
as late as 1815, John Marshall said: “In 
point of fact, it is believed that a belliger- 
ent merchant vessel rarely sails unarmed.” 
With the decrease in piracy and the aboli- 
tion of privateers by the Declaration of 
Paris, the reason for arming largely disap- 
peared. But the question persisted in an- 
other form, namely the conversion of mer- 
chant vessels into war cruisers in time of 
war. The immense growth of the mercan- 
tile marine of countries with divergent in- 
terests could not but bring about renewed 
consideration of the matter. As long ago 
as 1888, Prof. Snow, in his book on Inter- 
national Law, said: “It may be reasonably 
expected in coming naval wars that steamers 
of the great mail lines will be armed so 
as to defend themselves from attack.” The 
question received great discussion’ at the 
Second Hague Conference and failed of 
settlement largely because of difference of 
opinion as fo the legality of converting mer- 
chantmen into cruisers on the high seas 
before return to their home ports. Owing 
to the question thus hanging fire, England 
frankly announced her position through her 
First Lord of the Admiralty in the House 
of Commons in 1913. Mr. Churchill said 
that several great mercantile powers having 
reserved the right to convert their merchant 
vessels into cruisers even on the high seas, 
British commercé would be endangered so 
greatly that in self-defence, England would 
arm her merchantmen at the expense of the 
government. He added that such ships 
would be instructed simply to ward off at- 
tacks of other converted merchant cruisers, 





thus intending the armament solely for de- 
fense. 

The subject was also receiving atten- 
tion at almost this very time from the 
Institute of International Law holding a 
convention at Oxford. Here the German 
professors and authorities were practically 
alone in denying the right of merchantmen 
to arm even for defence. The attitude of 
Germany toward such armed merchantmen 
admittedly was to subject their crews to 
the criminal law of the nation of the cap- 
turing vessel, thus treating the crew as mur- 
derers rather than as prisoners of war. That 
such is contrary to the practice of the 
United States is seen from our Naval Code 
(1900). That states that the merchant ves- 
sels of the enemy: may resist attack and 
their crews are entitled to the rights of pris- 
oners of war if captured. 


In this connection, the case of “The 
Nereide,” decided by our greatest jurist, 
John Marshall, in 1815, becomes of great 
interest. That case arose over the title to 
the cargo of a prize ship, The Nereide, cap- 
tured after a fifteen minute engagement by 
an American privateer. The ship was sail- 
ing under the British flag but the cargo 
was for the most part owned by a neutral, 
a native of South America. The vessel 
was heavily armed, but that fact the court 
held did not create an exception to the well- 
settled rule that the property of a friend 
was not subject to condemnation even when 
found in a hostile vessel. Most of the opin- 
ion is apt in the present crisis. To-quote a 
part, 


“That a neutral may lawfully put his 
goods on board a belligerent ship for con- 
veyance on the ocean is universally recog- 
nized as the original rule of the law of 


nations. It is founded on the plain and 
simple principle that the property of a 
friend remains his property wherever it 
may be found. ... . It is deemed of much 
importance that the rule universally laid 
down in terms which comprehend an armed 
as well as an unarmed vessel and that 
armed vessels have never been excepted 
from it... . It would be strange if a rule 
laid down with a view to war in such broad 
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terms as to have universal application 
should be so construed as to exclude from 
its operation almost every case for which 
it purports to provide and yet that not a 
dictum should be found in the books point- 
ing to such construction. 
of the rule is certainly not unworthy of 
consideration. It is to be traced back to 
the time when almost every merchantman 
was in a condition for self-defence. . 
The object of the neutral is the transporta- 
tion of his goods. His connection with the 
vessel which transports them is the same 
whether the vessel is armed or unarmed. 
The act of arming is not his—it is the act 
of a party who has a right so to do... 


“Tt is difficult to see in this argument 
anything which does not also apply to an 
unarmed vessel. In both instances it is the 
right and the duty of the carrier to avoid 
capture and prevent a search. There is no 
difference except in the degree of capacity 
to carry this duty into effect. The argu- 
ment would operate against the rule which 
permits the neutral merchant to employ a 
belligerent vessel without imparting to his 
goods the belligerent character. 

“The argument respecting resistance 
stands on the same ground with that which 
respects arming. Both are lawful.” 


Care is necessary not to confuse belliger- 
ent with neutral vessels. A neutral vessel is 
under an obligation to submit to a search. 
Not so with a belligerent. She being liable 
to capture has a duty to escape if possible. 
Her status is open and declared. But the 
character of the vessel is not to be imputed 
to its cargo. To hold otherwise is to con- 
trovert the universally recognized rule 
above quoted and treat the goods af the 
neutral as those of the enemy. If that be 
the practice, the neutral will suffer vir- 
tually all the liabilities of the enemy with- 
out the correlative right to defend his prop- 
erty. The burdens of neutrality are then 
apt to be greater than those of avowed 
belligerents. If smitten on one cheek he 
can only turn the other cheek for similar 
treatment. If such becomes the situation 
of neutrals, it is not to be expected that 
they will long remain such. 


Harrison J. Conant. 
Montpelier, Vermont. 


The antiquity’ 





THE CUMMINS ACT—VALIDITY OF 
CONTRACTUAL PROVISIONS NOT 
ATTEMPTING TO EXEMPT CAR- 
RIER FROM LIABILITY FOR NEG- 
LIGENCE NOR TO LIMIT RECOV- 
ERY WHERE CARRIER IS LIABLE. 


The so-called “Cummins Act” is as fol- 
lows: 

Be it enacted by the Senate and House of 
Representatives of the United States of 
America in Congress assembled, That so 
much of section seven of an Act entitled 
“An Act to amend an Act entitled ‘An Act 
to regulate commerce,’ approved February 
fourth, eighteen hundred and eighty-seven, 
and all Acts amendatory thereof, and to en- 
large the powers of the Interstate Com- 
merce Commission,” approved June twenty- 
ninth, nineteen hundred and six, as reads 
as follows, to-wit: . 

“That any common carrier, railroad, or 
transportation company receiving property 
for transportation from a point in one state 
to a point in another state shall issue a re- 
ceipt or a bill of lading therefor, and shall 
be liable to the lawful holder thereof for 
any loss, damage, or injury to such prop- 
erty caused by it or by any common carrier, 
railroad, or transportation company to 
which such property may be delivered, or 
over whose line or lines such property may 
pass, and no contract, receipt, rule, or regu- 
lation shall exempt such common carrier, 
railroad, or transportation company from 
the liability hereby imposed: Provided, 
That nothing in this section shall deprive 
any holder of such receipt or bill of lading of 
any remedy or right of action which he has 
under existing law,” be, and the same is 
hereby, amended so as to read as follows, 
to-wit : 

“That any common carrier, railroad, or 
transportation company subject to the pro- 
visions of this Act receiving property for 
transportation from a point in one state or 
territory or the District of Columbia to a 
point in another state, territory, District of 
Columbia, or from any point in the United 
States to a point in an adjacent foreign 
country shall issue a receipt or bill of lad- 
ing therefor, and shall be liable to the law- 
ful holder thereof for any loss, damage, or 
injury to such property caused by it or by 
any common carrier, railroad, or trans- 
portation company to which such property 
may be delivered or over whose line or 
lines such property may pass within the 
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United States or within an adjacent foreign 
country when transported on a through 
bill of lading, and no contract, receipt, rule, 
regulation, or other limitation of any char- 
acter whatsoever, shall exempt such com- 
mon carrier, railroad, or transportation 
company from the liability hereby imposed ; 
and any such common carrier, railroad, or 
transportation company so receiving prop- 
erty tor transportation from a point in one 
state, territory, or the District of Columbia 
to a point in another state or territory, or 
irom a point in a state or territory to a 
point in the District of Columbia, or from 
any point in the United States to a point 
in an adjacent foreign country, or for trans- 
portation wholly within a territory shall be 
liable to the lawful holder of said receipt 
or bill of lading or to any party entitled to 
recover thereon, whether such receipt or 
bill of lading has been issued or not, for the 
full actual loss, damage, or injury to such 
property caused by it or by any such com- 
mon carrier, railroad, or transportation 
company to which such property may be 
delivered or over whose line or lines such 
property may pass within the United States 
or within an adjacent foreign country when 
transported on a through bill of lading, not- 
withstanding any limitation of liability or 
limitation of the amount of recovery or 
representation or agreement as to value in 
any such receipt or bill of lading, or in any 
contract, rule, regulation, or in any tariff 
filed with the Interstate Commerce Com- 
mission; and any such limitation, without 
respect to the manner or form in which it 
is sought to be made is hereby declared to 
be unlawful and void: Provided, however, 
That if the goods are hidden from view by 
wrapping, boxing, or other means, and the 
carrier is not notified as to the character of 
the goods, the carrier may require the ship- 
per to specifically state in writing the value 
of the goods, and the carrier shall not be 
liable beyond the amount so specifically 
stated, in which case the Interstate Com- 
merce Commission may establish and main- 
tain rates for transportation, dependent up- 
on the value of the property shipped as 
specifically stated in writing by the shipper. 
Such rates shall be published as are other 
rate schedules: Provided further, That 
nothing in this section shall deprive any 
holder of such receipt or bill of lading of 
any remedy or right of action which he has 
under the existing law: Provided further, 
That it shall be unlawful for any such com- 
mon carrier to provide by rule, contract, 
regulation, or otherwise a shorter period 





for giving notice of claims than ninety days 
and for the filing of claims for a shorter 
period than four,months, and for the in- 
stitution of suits than two years: Provided, 
however, That if the loss, damage, or in- 


‘jury complained of was due to delay or 


damage while being loaded or unloaded, or 
damaged in transit by carelessness or neg- 
_— then no notice of claim nor filing 
ot claim shall be required as a condition 
precedent to recovery.” 

Sec. 2. That this Act shall take effect 
and be in force from ninety days after its 
passage. 

Approved, March 4, 1915. 

In order to determine the measure of the 
carriers’ liability under the Cummins 
Amendment, it is pertinent to inquire as to 
the situation under the old Carmack 
Amendment. What is meant by the lan- 
guage “caused by” taken in connection with 
the provision that “no contract, receipt, rule, 
or regulation shall exempt such common 
carrier, railroad, or transportation com- 
pany from the liability hereby imposed ?” 

In Adams Express Co. v. Croninger,’ the 
Supreme Court declared: . 

“What is the liability imposed upon the 
carrier? It isa liability to any holder of the 
bill of lading which the primary carrier is 
required to issue ‘for any loss, damage or 
injury to such property caused by it’ or by 
any connecting carrier to whom the goods 
are delivered. The suggestion that an abso- 
lute liability exists for every loss, damage 
or injury, from any and every cause, would 
be to make such a carrier an absolute 
insurer and liable for unavoidable loss or 
damage though due to uncontrollable forces. 
That this was the intent of the Congress 
is not conceivable. To give such emphasis 
to the words, ‘any loss or damage,’ would 
be to ignore the qualifying words, ‘caused 
by it.’ The liability thus imposed is lim- 
ited to ‘any loss, injury or damage caused 
by it or a succeeding carrier to whom the 
property may be delivered,’ and plainly im- 
plies a liability for some default in its 
common law duty as a common carrier.” 

The court went on to inquire as to, the 
carrier’s liability at common law, saying 
(p. 509) : 

“The rule of the common law did not 
limit his liability to loss and damage due 
to his own negligence, or that of his serv- 


(1) 226 U. S. 491, 506. 
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ants. That rule went beyond this and he 
was liable for any loss or damage which 
resulted from human agency, or any cause 
not the act of God or the public enemy. 
But the rigor of this liability might be 
modified through any fair, reasonable and 
just agreement with the shipper which did 
not include exemption against the negli- 
gence of the carrier or his servants.” 

And, on page 511: 

“The statutory liability, aside from re- 
sponsibility for the default of a connecting 
carrier in the route, is not beyond the lia- 
bility imposed by the common law as that 
body of law applicable to carriers has been 
interpreted by this court as well as many 
courts of the states.” 

At the conclusion of its opinion the court 
declared (p. 512): 

“We therefore reach the conclusion that 
the provision of the act forbidding exemp- 
tions from liability imposed by the act is 
not violated by the contract here in ques- 
tion.” 

A reading of the opinion shows that the 
court construed the Carmack Amendment 
as declaring the situation at common law: 
i. é., a carrier under the statute, as at com- 
mon law, is liable as an insurer unless it 
limits such liability by contract, but that 
such limitation would be void if unrea- 
sonable or an attempted exemption from 
liability for negligence. Under this view, it 
was not considered that a carrier sought to 
exempt itself from the liability imposed by 
the statute, if the contractual limitation be 
such as would be valid at common law [“‘as 
declared by this court (the Supreme Court) 
and enforced in the Federal courts through- 
out the United States’—see p. 504]. 

This view of the matter was reiterated 
in Missouri, Kansas & Texas Ry. Co. v. 
Harriman.? At page 672 the court said: 

“The liability imposed by the statute is 
the liability imposed by the common law 
upon a common carrier, and may be lim- 
ited or qualified by special contract with 
the shipper, provided the limitation or 
qualification be just and reasonable, and 
does not exempt from loss or responsibility 
due to negligence.” 

The language “and no contract, receipt, 
rule or regulation shall exempt such com- 
mon carrier, railroad, or transportation 
company from the liability hereby imposed” 
does not therefore forbid limitations or ex- 


(2) 227 U. S. 657. 





emptions which were valid at common law, 
since such limitations or exemptions would 
not conflict with the liability “imposed” by 
the statute. Does the Cummins Act strike 
down contractual limitations of liability 
(other than as to amount) which are valid 
under the old Carmack Amendment? 


The Cummins Act adds the words under- 
scored in the following quotation: 

“No contract, receipt, rule, regulation, 
or other limitation of any character what- 
soever shall: exempt such common carrier, 
railroad, or transportation company from 
the liability hereby imposed.” 

Further on, the Act provides that the car- 
rier shall be liable “for the full actual loss, 
damage, or injury to such property carried 
by it or by any such common carrier * * * 
to which such property may be delivered,” 
etc., “notwithstanding any limitation of lia- 
bility or limitation of the amount of recov- 
ery or representation or agreement as to 
value in any such receipt or bill of lading, 
or in any contract, rule, regulation, or in 
any tariff filed with the Interstate Com- 
merce Commission; and any such limita- 
tion, without respect to the manner or 
form in which it is sought to be made is 
hereby declared to be unlawful and void.” 


It will be noted that the liability imposed 
is for loss or damage caused by the carrier 
just as under the old law, and we have 
noted the emphasis placed by the Supreme 
Court in the Croninger case (p. 506) upon 
the phrase “caused by.” It is perfectly 
clear that the Cummins Act does not make ~ 
the carrier liable for loss or damage caused 
by act of God or the public enemy, but the 
question is, Does the new language render 
void contractual limitations and exemp- 
tions which were valid at common law and 
under the original Carmack Amendment? 
If so, this construction can only be reached 
by reasoning that the language “or other 
limitation of any character whatsoever” 
and “‘notwithstanding any limitation of lia- 
bility (or limitation of amount of recov- 
ery)” broadens the liability “imposed” by 
the act. But the words “caused by” and 
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“liability hereby imposed” have received a 
construction by the Supreme Court which 
Congress is presumed to have had in mind 
in enacting the Cummins Act. They are 
the fundamental and pivotal words of the 
Carmack Amendment and there is great 
force in the view that if Congress had in- 
tended that they should mean something 
different and more far-reaching and drastic 
in the Cummins Act, it would have so de- 
clared in a more appropriate and direct way 
than by the provision condemning “limita- 
tions” to which attention has been called. 
A reasonable construction to put upon the 
words “or other limitation of any character 
whatsoever” is that they refer primarily to 
tariff provisions or some other possible lim- 
itation which might have been thought not 
necessarily to be included in the language 
“contract, receipt, rule, regulation” and the 
words “notwithstanding any limitation of 
liability,” which are coupled with “or lim- 
itation of the amount of recovery” may 
reasonably be construed to have _ been 
framed not with reference to the matter of 
circumstances under which the carriers 
should be liable—which matter had already 
been covered—but with reference solely to 
the amount of the liability in cases where 
liability existed. This view is strengthened 
when we note that the phrase in question is 
used in that part of the act dealing with the 
amount of recovery. It is further suggest- 
ed by the fact that the provisions in the new 
Act on the subject of contractual limita- 
tion upon the time.of filing claims, etc., 
clearly recognize that carriers may under 
certain circumstances validly stipulate that 
claims must be filed within a certain time 
(not less than four months). It will be re- 
membered that it was in a case involving a 
stipulation of this sort (the Harriman case) 
that the Supreme Court used the language 
above quoted to the effect that the liability 
of the carrier might under the Carmack 
Amendment be ‘limited or qualified by spe- 
cial contract,” notwithstanding that act pro- 
hibited contracts, etc., exempting the car- 
riers from the liability imposed by the act. 





It is a reasonable conclusion, therefore, 
that it is still, under the Cummins Act, open 
to the carrier to make just and reasonable 
limitations of liability by contract, provided 
it is not attempted to secure exemption from 
liability for negligénce, except that the car- 
rier cannot limit the amount for which it 
shall be liable to less than the actual loss and 
damage and provided that stipulations as to 
the time of filing claims, etc., shall not con- 
flict with the provisions of the statute. 

There is nothing in the reports of the 
Senate or the House Committee which mili- 
tates against the correctness of the view 
herein expressed. The report of the Sen- 
ate Committee* shows that the bill was pri- 
marily aimed at the limitation of amounts 
and the report (which was adopted by the 
House Committee) concludes: 

“It is believed that the effect of the legis- 
lation will be to establish rational, reason- 
able, and just rules governing the liability 
of carriers for loss or damage to property 
caused by their negligence.” 

The bill as reported by the Senate Com- 
mittee did not contain the words “or other 
limitation of any character whatsoever” 
(after “contract, receipt, rule, regulation” ). 
It did contain the words ‘‘notwithstanding 
any limitation of liability” (before “or lim- 
itation of the amount of recovery,” etc.). 

There was a discussion in the Senate, in 
which Senators Cummins, Sutherland, 
Smith (of Georgia), and Reed took part in 
which remarks were made by Senator Reed 
indicating his view that the bill would im- 
pose common carrier liability and allow no. 
limitation thereof whatsoever and the in- 
ference might be drawn from Senator Cum- 
mins’ remarks that he agreed in this view 
but this is immaterial inasmuch as the de- 
bates are not, under the elementary rule of 
construction,* legitimate aids to construc 
tion. 


The words “or other limitation of any 
character whatsoever” were proposed just 


(3) Report No. 407, Calendar No. 346. 

(4) United States v. Trans-Mississippi Freight 
Association, 166 U. S. 290, 318, Downes v. Bid- 
well, 182 U. S. 244, 254. 
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before the vote by Senator Sheppard and 
were agreed to without debate.® 

The statute must be construed in the light 
of the situation that existed at the time and 
that situation had come about by the deci- 
sion of the Supreme Court in the Croninger 
and other cases dealing with limited or 
agreed valuation and the main purpose of 
this bill (as shown by the Committee Re- 
ports) should be borne in mind in constru- 
ing the language of the amendatory act. 

For a discussion of other features of the 
Act, see “In re Cummins Amendment.’”* 


J.K.G. 


(5) Congressional Record of June 4, 1914, p. 
10641. 
(6) 33 I. C. C., Rep. 682. 








CHATTEL MORTGAGE—REPLEVIN. 


SMYTHE v. MURI. 


Supreme Court of North Dakota. May 22, 1916. 
158 N. W. 264.. 
(Syllabus by the Court.) 


Where a mortgagee prematurely § sues in 
claim and delivery through which he obtains 
possession of the chattels covered by his mort- 
gage before he is by the terms thereof entitled 
to such possession, but thereafter and prior 
to the trial of the action the mortgagor de- 
' faults in payment of the debt, a verdict find- 
ing that the defendant, mortgagor, is entitled 
to the possession of the chattels and award- 
ing him the full value thereof, regardless of 
the mortgage debt, is contrary to law. 


FISK, C. J.: Plaintiff, as trustee in bank- 
ruptcy of the Hilmen Mercantile Company, 
brought this action to recover the possession of 
certain personal property covered by a chattel 
mortgage given by defendant to such company. 
The action was instituted in June, 1913, and 
the promissory notes aggregating the sum of 
$2,700 which were secured by such mortgage 
were on their face not due until October 1, 1913. 
In his complaint plaintiff asserted his right to 
the immediate possession of the securities un- 
der the usual insecurity clause in the mortgage 
authorizing the mortgagee to take possession 
and foreclose whenever it deemed itself unsafe 
or insecure. The mortgage contains other stipu- 





lations authorizing the mortgagee, for stated 
reasons, to accelerate the due date of the in- 
debtedness at its option; but neither by the 
complaint nor the proof are such grounds relied 
on, and -we for that reason do not consider 
them. The sole theory upon which the case 
appears to have been tried by plaintiff in the 
lower court is that the mercantile company, as 
such mortgagee, had reason to deem, and in 
fact did in good faith deem, said debt unsafe 
and insecure, and, acting on the authority given 
in the mortgage, it elected to treat the indebted- 
ness aS due and to foreclose its mortgage; the 
object of this action being to recover posses- 
sion of the chattels for the purpose of such fore- 
closure. Indeed, the only issue contested at the 
trial was plaintiff’s right to proceed under such 
insecurity clause,-and under the well-settled 
rule of this court the parties will not be per- 
mitted to now raise other questions or to ad- 
vance new theories. 


The cause was not tried until about February 
1, 1915, being 16 months after the maturity 
of the debt. The jury found in. defendant’s 
favor, and in accord with the court’s instruc- 
tions returned a verdict finding that he is en- 
titled to the possession of the property described 
in the complaint and fixing the value, at the 
time of the taking by the plaintiff, at the sum 
of $1,100; this, in the face of the established. 
fact that the mercantile company at that time 
held a past-due mortgage thereon upon which 
there was owing a sum considerably more than 
double the value of such chattels. Upon such 
verdict a money judgment was ordered and en- 
tered in defendant’s favor for $1,100, and costs. 

Plaintiff moved for a new trial on the 
grounds of insufficiency of the evidence to sus- 
tain the verdict and that the verdict is against 
law, also errors in law occurring at the trial, 
which motion was denied, and the appeal is 
from the order denying such motion. 

(1, 2) We are agreed, for reasons herein- 
after stated, that the learned trial court erred 
in denying such motion. Briefly stated, our 
reason for this conclusion is that the verdict 
is clearly against law. In the light of the above 
facts the verdict and judgment are manifestly 
unjust and inequitable and cannot be sustained. 
Conceding, as was found by the jury, that plain- 
tiff was not, at the date of the commencement 
of the action, entitled to the possession of these 
chaitels, still at the date of the trial it was 
established beyond peradventure that he was 
entitled to such possession, and, in view of the 
fact that the indebtedness far exceeded the 
value of such personalty, the only proper ver- 


dict and judgment which could have been ren- 


dered in defendant’s behalf was for such dam- 
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ages as he may have sustained for the unlaw- 
ful detention of the property up to October 1, 
1913, the maturity of the mortgage debt, and 
the costs of the action. This is too firmly set- 
tled to be now open to serious controversy. 
See McDonald v. Schantz, 44 Okl. 648, 146 Pac. 
36; Brook v. Bayless, 6 Okl. 568, 52 Pac. 738; 
Deal v. Osborne & Co., 42 Minn. 102, 43 N. W. 
35; Chase Bros. Piano Co. v. Conners, 182 IIl. 
App. 418; Farwell v. Hanchett, 120 Ill. 573, 11 
N. E. 875; Wildman v. Radenaker, 20 Cal. 616; 
Angell v. Egger, 6 N. D. 391, 71 N. W. 547; 
Cobbey on Replevin (2d Ed.) §§ 1124 and 1148, 
and cases cited. See, also, note to Steidl v. 
Aitken, 57 L. R. A. (N. S.) 192, and State 
Bank of Maxbass v. Hurley Farmers’ Elevator 
Co., 156 N. W. 921. 


We quote from McDonald v. Schantz, supra, 
as follows: 


“The court found, and so instructed the jury, 
that at the commencement of the action the 
plaintiff was entitled to the immediate posses- 
sion of the property and to damages for the 
wrongful détention thereof. Subsequent to the 
commencement of the action, but before trial, 
the plaintiff made default in the payment of the 
debt secured by said mortgage. The defendant 
was therefore entitled to possession of said 
property in order to satisfy his lien. It would 
have been inequitable for the court to have 
refused to allow the defendant to assert his 
right to the possession of the property, and 
to have compelled him, immediately after the 
termination of this action, to institute another 
action to replevin the property, in order to sub- 
jeet it to his lien. True, the gist of the action 
is the right of the plaintiff to the immediate 
possession of the property at the commence- 
ment of the action, but, if the title or right of 
possession to the property changes subsequent 
to the commencement of the action, and prior 
to the date ‘of the trial, the judgment should 
adjust the equities between the parties as such 
equities exist at the time of the trial; the ad- 
justment of such equities being necessary for 
a final and complete determination of the con- 
troversy.” 


In Brook v. Bayless, supra, the Supreme 
Court of Oklahoma also said: 


“Even though the right of the defendants in 
error to the possession of the property terminat- 
ed before the trial of the cause, if they were 
entitled to the possession when the action was 
commenced, and the property was at and before 
the commencement of the action wrongfully 
withheld from them by the plaintiff in error, 
they were entitled to a verdict, not for a re-. 
turn of the property, but for the value of their 





interest therein, and for damages and costs. 
Cobbey on Replevin, § 1124. 

“The judgment in the replevin should, so far 
as possible, adjust all the equities which arise 
between the parties to the suit in its progress. 
Cobbey on Replevin, § 1148. The gist of the 
action of replevin, and that which determines 
the right of the plaintiff to a judgment, is his 
right to the immediate possession of the prop- 
erty at the commencement of the action, and, 
if the title or rights of the parties to the 
property should change pendente lite, the judg- 
ment should adjust the equities between the 
parties, as such equities stand at the time of 
the rendition of the judgment.” 

And in Deal v. Osborne & Co., we quote from 
the Minnesota Court as follows: 

“In replevin, where a plaintiff’s title or right 
of possession is legally divested after suit 
brought, and before trial, he can, as against the 
owner or person entitled to the possession, re- 
cover nothing beyond costs, and such damages 
as he may have sustained up to the time his 
title or right of possession was divested, and 
the court will always hear evidence to show 
such change in the ownership or right of pos- 
session which makes it improper to award a 
return, or full value as damages for a failure 
to make return. But, even if the execution of 
the Cater mortgage did not give defendants 
the right to possession of the property, yet 
clearly the alternative value which plaintiff was 
entitled to, in case a return could not be had, 
was not the full value of the property, but 
merely of her interest in it, which was the 
value less the amount of defendant’s mort- 
gages, analogous to the rule which obtains in 
actions for wrongful conversion. Cushing v. 
Seymour,.30 Minn. 301, 15 N. W. 249; Torp v. 
Gulseth, 37 Minn. 135, 33 N. W. 550. Otherwise 
a plaintiff, in case he collected the judgment 
for the alternative value, would have the full 
value of the mortgaged property withgut hav- 
ing paid the mortgage. Of course, if he had a 
return of the specific property, he would hold 
it, as before, subject to the lien of the incum- 
brance. For this error in the charge of the 
court a new trial must be had.” 

The above authorities are in harmony with 
the rule of our Code (section 7635, Compiled 
Laws) which provides: 

“In an action for the recovery of specific per- 
sonal property the jury must find by their ver- 
dict the facts as the case may be as follows: 
** * 

“3. In case they find against the plaintiff 
and the property has been delivered to him, 
and the defendant in his answer claims a re- 
turn of the property, they must find the value 
thereof, or of the defendant’s interest therein, 
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if less than its full value, at the time of the 
taking, and they must also assess the damages, 
if any are claimed in the answer, which the de- 
fendant has sustained by reason of the taking 
and detention of such property.” 

They are also in harmony in principle with 
the somewhat analogous and well-settled rule 
that, where a mortgagee has converted the 
security, he may in an action for such con- 
version plead and prove, in mitigation of dam- 
ages, the amount of the mortgage indebtedness 
at the date of the conversion. 

It is for the above reasons entirely clear, we 
think, that even if the action was prematurely 
brought, and defendant thereby wrongfully de- 
prived of the possession of his property from 
June until October, 1913, still at the time of 
the trial and for a long time prior thereto his 
right to such possession had ceased. Hence he 
was at the date of the verdict and judgment 
neither entitled to a return of the property 
nor to its value, but only to damages for its 
unlawful detention and to costs as above stated. 

There is considerable force to appellant’s con- 
tion that the evidence is insufficient to support 
the verdict upon the question as to whether at 
any time plaintiff's possession was wrongful. 
However, we deem the evidence sufficient to 
require its submission to the jury, and we are 
not prepared to decide that the trial court 
abused its discretion in refusing to interfere 
with the verdict on such ground. In view of 
another trial at which the evidence may not be 
the same as at the last trial, we deem it un- 
necessary to say more on this point; nor do we 
deem it necessary to notice the other specifica- 
tions as the questions involved are either elimi- 
nated by our holding herein, or they will prob- 
ably not arise on the next trial. 

The order appealed from is hereby reversed, 
and the cause remanded for further proceed- 
ings according to law; appellant to recover 
his costs of the appeal. 


Nore.—Premature Action by Chattel Mort- 
gagee—It seems to be, that, if chattel mortgagee 
brings suit to recover possession of mortgaged 
chattels before condition broken, the court will 
adjust upon the trial the rights of mortgagor 
and mortgagee, as of the time of the trial of 
the case. Thus in Ferris v. Johnson, 136 Mich. 
227, o8 N. W. tora, it was said: “If it were 
true that the plaintiffs had begun the suit before 
they were entitled to the possession of the prop- 
erty, the note was due a few days later and 
their right to foreclose at such a time cannot be 
denied. They also purchased a prior overdue 
mortgage upon some of the property and claim 
to have sold property as some of it, upon that, 
at private sale, which they had a right to do 
without notice. Yet although clearly entitled to 
take possession under either mortgage soon after 
the action was begun, the defendants were al- 





lowed to recover not only the property but a 
large amount of money for damages. This ver- 
dict impresses us as so excessive and unjust 
that we are surprised that the trial court should 
have permitted it to stand. The situation of 
the property and the interest of each in the same, 
as well as plaintiff’s right to possession after 
default, were circumstances bearing upon the 
question of damages; and it was error to allow 
the jury to give damages for the value of the 
services of the teams (part of the mortgaged 
property) after the time when, under the terms 
of the mortgage the plaintiffs were lawfully en- 
titled to the possession of the property.” 

In Hickman v. Dill, 32 Mo. App. 500, it was 
said: “Having reached the conclusion that plain- 
tiff was not entitled to the immediate possession 
of the mortgaged property when he brought this 
suit, does it follow that the instruction given 
by the court and the judgment rendered in favor 
of the defendant for the full value of the wheat 
should be permitted to stand? Had plaintiff’s 
evidence been admitted and not controverted by 
the defendant, the case would have stood thus: 
Plaintiff claiming under a valid mortgage, of 
which defendant (not the mortgagor, but a third 
party) had constructive and actual notice, secur- 
ing to him a debt then due, but which was not 
due at the date of the commencement of the suit; 
the defendant claiming in some manner under 
the mortgagor, who was only entitled to posses- 
sion from the institution of the suit until the 
debt secured by the mortgage fell due: the 
mortgagor and defendant both insolvent. Under 
such a state of facts, what law, justice or equity 
would compel plaintiff to return the property in 
kind to defendant, or to pay to him, in money, 
its full value.” This may not be altogether 
a parallel case to one where property is lying 
undisturbed in mortgagor’s possession. Defend- 
ant does a wrong to mortgagee in taking posses- 
sion of the property without mortgagee’s con- 
sent, and may not be in position to urge, that 
suit should not be begun prematurely. But the 
court goes on to announce the general principle 
that in replevin suits courts should always hear 
evidence offered to show a change in ownership 
since suit begun, or which would make it im- 
proper to award a return or full damages for 
failure to make return. This does not merely 
penalize the wrongful act of mortgagee in bring- 
ing a suit prematurely. 

In Leonard v. Whitney, tog Mass. 268, it was 
said that: “The court will always receive evidence 
of a change in the legal interest of the party 
since the commencement of the action of re- 
plevin, which makes it proper to order a return 
or to allow full damages, when it has been 
ordered for a refusal to comply. Thus, failure 
of title or right of possession since the commence- 
ment of the suit, or the fact that the property 
has gone to the possession of the true owner, 
may be set up as reasons for refusing to order 
a return.” This same principle is stated in Deal 
v. Osborne & Co., 42 Minn. 102, 43 N. W. 835, 
and Brooks v. Bayless, 6 Okla. 568, 52 Pac. 738, 
auoted from in the opinion in the instant case. 
It seems very true that the trend of decision is 
that a court will not, if the property has re- 
mained in specie, be ordered to be turned over 
to a mortgagor so as to become immediately 
subject to demand or a writ. This circumlocu- 
tion will not be permitted, to arrive at a correct 
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result, notwithstanding the strictly common law 
character of a suit in replevin. At the same 
time, however, a mortgagor’s rights, when not in 
default in any way ought to be strictly guarded, 
and the damages ought to be something greater 
than the right to recover for deprivation of 
property until a mortgage matures. Non constat 
that it would have been foreclosed eo instanti 
maturity, and non constat that mortgagor would 
not have been able to protect himself against 
foreclosure had there been no premature fore- 
closure. And then his credit might not have 
been injured had mortgagee waited. There cer- 
tainly might be more than a technical violation 
in a premature foreclosure. 








ITEMS OF PROFESSIONAL 
INTEREST. 


BAR ASSOCIATION MEETINGS FOR 1916— 
WHEN AND WHERE TO BE HELD. 


American—Chicago, August 30, 31 and Sep- 
tember 1. 
California—Del Monte, August 17, 18 and 19. 
Minnesota—Duluth, August 8, 9 and 10. 
Montana—Missoula, latter part of July. 
New Mexico—Santa Fe, August 14 and 15. 
North Dakota—Devil’s Lake, in August. 
Oregon—Portland, November 21. 
Vermont—Montpelier, October 3 and 4. 
Washington—North Yakima, August 10, 11 
and 12. 
Wisconsin—Oshkosh, June 28, 29 and 30. 








PROGRAM OF THE MEETING OF THE 
CALIFORNIA BAR ASSOCIATION. 





The next meeting of the California Bar As- 
sociation will be held at the Del Monte Hotel, 
Del Monte, Cal., August 17th, 18th and 19th. 

Mr. Eugene Daney, of San Diego, will deliver 
the President’s address; his subject will be, 
“The Relation of Ethics to Juridicial Law.” 
Prof. A. M. Catheart, of Stanford University, 
will also address the association on the first 
day, to-wit: August 17th; his subject will be, 
“The Attitude of Courts Toward Unconstitu- 
tional Acts.” His address will be in the after- 
noon, and will be followed by reports of Sec- 
tions A, B and C, on Constitutional Amend- 
ments, Criminal Law and Procedure, and Civil 
Procedure. 

In the evening of August 17th, there will be 
an address by Hon. James E. Gibson, of Los 
Angeles, on the subject, “History and Develop- 
ment of Courts in California,” followed by re- 
ports of Sections D, E and F, on Amendments 


to Substantive Law, Laws Relative to Trusts 
and Corporations, and Legal Ethics. 

The annual address will be delivered Friday 
morning, August 18th, at ten o’clock, by Hon. 
Roscoe Pound, Dean of Harvard University; 
his subject will be ‘‘Procedure in Modern Law.” 
This will be followed by the report of the Sec- 
tion on Reformation of Practice. 

The evening of the same day will be de- 
voted to reports of Sections °G, H and I, on 
Courts and Judicial Officers, Uniformity of 
State Laws, and Legal Education and Admis- 
sion to the Bar, respectively. The annual ban- 
quet will be served Friday evening at the Del 
Monte Hotel. 

Saturday morning, August 19th, will be de- 
voted to reports of standing committees and 


election of officers. 















BOOK REVIEWS. 


WALGREN’S FEDERAL EMPLOYERS’ LIA- 
BILITY ACT. 





This work is called a “Practitioner’s Man- 
ual” and contains in handy form a digest of 
decisions under the federal act on the above 
subject, giving in places excerpts from supreme 
court opinions to show what the author says is 
the “Judicial Law in Language of Court In- 
terpretations.” It also contains a few forms 
of pleadings that have passed muster in the 
courts and also some safety acts statutes. 

The purpose of the author appears to be to 
produce a brief book bound in pliable cover, 
which a practitioner may carry around with 
him or have ready at his elbow for emergencies. 
It abounds with citation of decision upon the 
federal act down to date and ought to be of 
great practical use. It is well arranged for easy 
reference and is published by T. H. Flood & 
Co., Chicago, 1916. 





EHRICH ON PROMOTERS. 





The word “promoter” as a judicial term is 
of comparatively recent acceptance. It appears 
to have first had statutory use in the English 
Joint Stock Companies Act passed in 1844. The 
relation of promoters had been considered be- 
fore that time. With the formation of corpora- 
tions preliminary negotiations by proposed or- 
ganizers were to be given some status. What 


that status was, how disbursements thereunder 
were to be considered as well as obligations 
contracted by promoters so far as liability by 





the proposed corporation was concerned and 
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whether services in promotion could be counted 
in capitalization, either directly or indirectly, 
were all the subject of judicial inquiry. Cor- 
porations needed advance work to be born. 
They do not spring full-armed from a jovian 
head. This advance work often proves abortive 
or it eventuates into a legal person. What rela. 
tion to the child are to be the efforts of its 
progenitors? Are their labors and expense 
to be altruistic purely or to have a legal 
relation to the assets of the corporation or to 
the stockholders thereof. 

This work is in a comparatively new field, 
but this is not for the want of judicial prec- 
edents to be found. The author, Mr. Manfred 
W. Ehrich, of the New York Bar, treats the 
subject in a very thorough and interesting way 
and his book should be found very useful not 
only to the corporation lawyer but to the gen- 
eral practitioner as well. It is in one volume of 
over 700 pages, bound in law buckram and pub- 
lished by Matthew Bender & Company, Albany, 
N. Y., 1916. 








BOOKS RECEIVED. 


Defenseless America.—By Hudson Maxim. 
Hearst’s International Library Company, New 
York, 1915. 


The Law of Automobiles—By Xenophon P. 
Huddy, LL.B., of the New York Bar. Fourth 
edition, by Howard C. Joyce. Price, $5.50. Al- 
bany, N. Y., Matthew Bender & Company, 1916. 
Review will follow. 

American Annotated Cases. Containing the 
Cases of General Value and Authority Subse- 
quent to Those Contained in American Deci- 
sions, American Reports and the American 
State Reports. Thoroughly Annotated. 1916 B. 
Bancroft-Whitney Company, San Francisco. 
Edward Thompson Company, Northport, L. L., 
N..Y. 1916. Review will follow. 


Corpus Juris. Being a Complete and Sys- 
tematic Statement of the Whole Body of the 
Law, as Embodied in and Developed by all 
Reported Decisions. Edited by William Mack, 
LL.D., Editor-in-Chief of the Cyclopedia of Law 
and Procedure; and William Benjamin Hale, 
LL B., Contributing Editor of the Americar 
and English Encyclopedia of Law and the 
Encyclopedia of Pleading and Practice. Vol- 
ume IV. New York. The American Law Book 
Company. 1916. Review will follow. 


.and inearcerated in the Eureka jail. 








HUMOR OF THE LAW. 


“All lawyers like to take a rest, 
Like most of us, and still 

The average lawyer’s happiest 
When working with a will.” 


“Six days or $6,” said the judge sternly. 
“T'll take the $6,” said the prisoner. 
got enough time on my hands as it is.” 


“T’ve 


Two young women were engaged in a rather 
heated argument as to the meaning of “circum- 
stantial evidence,” when old Zeb, their negro 
servant, poked his woolly head in at the door. 
He was immediately besieged to give his opin- 
ion on the matter in question. 

“De way Ah und’stand it, f’um de way it’s 
been ’splained to me,” announced the old man, 
“circumstantial evidence is de fedders dat you 
leaves lyin’ round!—Kansas City Bar Monthy. 


A Salt Lake City man tells this story of one 
“Big Sim,” a deputy sheriff of Eureka, from 
whom no criminal could get away by the cross- 
country method. Sim was familiar with every 
foot of ground in eastern Nevada, and could 
outrun a coyote. 


As deputy sheriff he engaged in several long 
chases, always with success. His capture of a 
horse thief known as “Spanish Abe” was the 
toast of Eureka for a long time. 


This “Spanish Abe” was a “bad actor,” who 
made it his business to appropriate stray cattle 
and the blooded mares of the neighborhood. 
With a companion he was finally rounded up 
The next 
night, however, the criminals forced the win- 
dow of their cells and took to the brush, mount- 
ed on the fleetest animals they could steal. 
Big Sim, hours later, hit the trail in pursuit. 
Spanish Abe turned toward Utah, and was 
changing horses along the road. Big Sim, re- 
newing his mount likewise, and cutting cross 
country, gained on the fugitives in the desert. 
Pursued and pursuer had been riding con- 
tinuously and the horses were giving away un- 
der the strain. But Big Sim kept on, and it is 
said he was well into Utah when he brought 
Spanish Abe and his companion upon a level 
with his gun and clapped on the handcuffs: 

“You have no right to take us, Sim,” the 
Mexican whined. “We are in Utah.” 

“Hell!” Big Sim repliedy “I ain’t no sur- 
veyor. Come on.”—Case and Comment. 
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1. Attorney and Client—Agency.—Where the 
owner of bonds secured by mortgages delivered 
them to an attorney authorizing him to collect 
the interest, his agency did not authorize him to 
assign the instruments.—Brewster v. Entz, N. 
J. Ch., 97 Atl. 156. 

2.——-Fraud.—In absence of proof of fraud or 
conspiracy, attorney who commenced proceed- 
ings in attachment is not liable to owner of 
property taken as that of another, though plain- 
tiff may be liable.—Lee v. Brown, Neb., 157 N. 
W. 633. 

3. Bankruptey—Breach of Contract.—The fil- 
ing of an involuntary petition in bankruptcy 
held an anticipatory breach of an executory 
contract, where the trustee does not elect to 
assume performance, permitting a claim there- 
on to be provable in bankruptcy as one “found- 
ed,” within Act July 1, 1898, § 63a—4, “upon a 
contract, express or implied.’”—Central Trust 
Co. of Illinois v. Chicago Auditorium <Ass’n, U. 
S. Sup. Ct., 36 Sup. Ct. 412. 

4. Chattel Mortgage.—A chattel mort- 
gagee, whose mortgage is not recorded, cannot 
perfect his title as against a trustee in bank- 
ruptey by taking possession of the chattels, in 
view of Act July 1, 1898, § 47a2, as amended by 
Act June 25, 1910, § 8, since the title of the 
trustee relates back to the filing of the peti- 
tion in bankruptcy.—Fairbanks Steam Shovel 
Co. v. Wills, U. 8. S., 36 Sup. Ct. 466. 

5.——Composition.—Where an order of con- 
firmation of composition reserved for liquida- 
tion claims of creditors entitled to a _ special 
fund, held that, under Bankr. Act. 12e, such 
claims should be liquidated before distribution 
of consideration for composition.—In re H. B. 
Hollins & Co., U. S. D. C., 230 Fed. 920. 

6. Concealed Assets.—In proceeding for 
order requiring bankrupt to turn over concealed 
assets, held that finding as to his possession 
should be restricted to date of bankruptcy.— 
Schmid v. Rosenthal, U. S. C. C. A., 230 Fed. 818. 





7. Evidence.—In an act of replevin, the 
record of defendant’s discharge in bankruptcy 
before the rendition of the judgment below was 
immaterial, as it would not affect plaintiff's 
right to recover if he had a mortgage lien on 
the property as the basis of the right to re- 
cover.—Hoeffler Mfg. Co. v. Machajewski, Wis., 
157 N. W. 702 


8. Exemptions.—Notwithstanding Bankr. 
between firm and individual property is to be 
determined as a matter of general law, irre- 
spective of the views of the state court.—In 
re Turnock & Sons, U. S. C. C. A., 230 Fed. 985. 


9.——-Insolvency.— Where an insolvent debtor, 
having assigned ‘his property in trust for cred- 
itors, filed a voluntary petition in bankruptcy, 
his trustee in bankruptcy hadno greater title 
than he had, and, so long as the assignment for 
the benefit of creditors was operative, was not 
entitled to the property.—Charles Roesch & 
Sons Co. v. Mumford, U. S. C. C. A., 230 Fed. 
56. 

10. Insurance.—Under Bankr. Act, § 70a, 
and Park’s Ann. Code Ga. § 2498, held, ‘that the 
trustee of a Georgia bankrupt was not en- 
titled to the cash surrender value of policies on 
the life of the bankrupt payable to the bank- 
rupt’s wife, though designation had not in all 
cases been assented to by the insurers, and the 
policies reserved the right to change benefici- 
aries.—In re Cohen, U. S. D. C., 230 Fed. 733. 


11. Jurisdiction.—The jurisdiction of a 
court of bankruptcy over the property of a 
bankrupt’s estate is exclusive from the time of 
the filing of the petition, and it cannot sur- 
render its exclusive control over the adminis- 
tration of such property to another court, even 
to a court of admiralty in respect to a vessel.— 
The Casco, U. S. D. C., 230 Fed. 929. 


12. Liens.—Under Bankruptey Act July 1, 
1898, § 47, as amended by Act June 25, 1910. § 
8, oral reservation of lien upon sale of prop- 
erty, held invalid as against trustee in bank- 
ruptcy.—Bell v. Shaw, U. S. C. GC. A., 230 Fed. 
976. 


13.——Mortgagee.—Where Stock Corporation 
Law N. Y. § 6, as to stockholders’ consent to 
mortgages, was not complied with, chattel mort- 
gage held void as against trustee in bank- 
ruptecy—In re Progressive Wall Paper Corp., 
U. S. D. C., 230 Fed. 171. 

14. Partnership.—The fact that there are 
no partnership assets and no solvent partner. 
held not to preclude a creditor of an individual 
partner from claiming payment to the exclu- 
sion-of the partnership creditors, in view of 
Bankr. Act. Julv 1, 1898, § 5.—Farmers’ & Me- 
chanics’. Nat. Bank of Philadelphia v. Ridge 
Avenue Bank, U. S. Sup., 36 Sup. Ct. 461. 

15. Pledge—A pledgee, who within four 
months prior to bankruptcy of pledgor takes 
possession of goods previously pledged, in pur- 
suance of his pre-existing right, is prima facie 
presumed to take in the belief in his right, and 
not with intent to give himself a preference.— 
Macdonald v. Etna Indemnity Co., Conn., 97 Atl. 
332. 


16. Provable Claim.—Amounts due for rent 
and reserved rent which has accrued at time 
of filing of petition, held provable and allow- 
able in bankruptcy.—In re Mullings Clothing 
Co., U. S. D. C., 230 Fed. 681. 

17. Sale of Assets.—Where referee had not 
authorized sale, trustee held without power to 
sell bankrupt’s assets, especially where he vio- 
lated understandine as to time for removal of 
the assets.—In re Eden Musee American Co., U. 
S. D. C., 230 Fed. 925. 

18. Security for Costs.—A trustee in bank- 
rupty, who has no assets excent the claim in 
suit, should be required to file security for 
costs before beine permitted to sue, if there is 
no prospect of his succeeding in the action.— 
Uhr v. Coulter, N. Y. Sup., 158 N. Y. Sup. 512. 

for Costs.—Statutes and rules 
as to security for costs, held not to apnly to pe- 
titions to review bankruptcy proceedings, and 
no statute, rule, or settled practice authorizes 
application for security.—In re Vidal, U. S. 
A., 230 Fed. 603. 
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20. Taxes.—Under Bankr. Act, §§ 1 (11), 4b, 
17a, 63a, 64, personal property taxes held debts, 
to be included in determining whether alleged 
bankrupt’s debts amount to $1,000.—Kaw Boiler 
Works v. Schull, U. S. C. C. A., 230 Fed. 587. 

21. Usury.—Validity of security deed, exe- 
cuted by bankrupt and claimed to be infected 
with usury, held determinable in bankruptcy 
court, though holder of deed did not file proof 
of its claim as a secured debt or file an inter- 
vention.—In re Whiteside, U. S. D. C., 230 Fed. 
937. 

22. Banks and Banking—Cashier.—Pledge of 
assets of bank by cashier without authority of 
resolution of directors is invalid as against 
other creditors, though pledgee may be recog- 
nized as ordinary creditor.—Sims v. Athens 
Bank, La., 71 So. 525. 

23. Pass Books.—A passbook showing de- 
posits in a savings bank is not negotiable, but 
the bank is always under the duty of ascer- 
taining if the book when presented is in the 

hands of the legal holder.—Bryson v. Security 
Trust & Savings Bank, Cal., 156 Pac. 987. 

24. Worthless Check.—Drawing postdated 
check and failure to have funds in bank at date 
set does not constitute offense of passing 
worthless check.—Neidlinger v. State. Ga., 
‘Ss. EB 

25. Bills and Notes—Burden of Proof.—In an 
action by the transferee of drafts given by de- 

fendant for goods bought, evidence that the 
transferor defrauded the defendant in the sale 
placed upon the transferee the burden of prov- 
ing that he took the drafts before maturity in 
good faith and for a valuable consideration.— 
Calfee v. Bryant, Tex., 185 S. W. 

26. Fictitious Payee.—Plaintiff, whose real 
name was John Storch, and who loaned money 
on defendant’s note payable to M. Krause, an 
assumed name, might recover on the note in a 
suit in his real name after its resumption, since, 
as he intended the note to be payable to him, 
he was not a fictitious payee.—Soekland v. 
Storch, Ark., 185 S. W. 262. 

27. Brokers—Dual Agency.—A broker agree- 
ing to act for both parties without their knowl- 
edge cannot recover his commission from the 
owner, though no fraud was intended or re- 
sulted.—Rasmussen v. Hansen, Iowa, 157 N. W. 
154. 

28. Procuring Sale.—Evidence that plain- 
tiffs employed as brokers, after spending con- 
siderable time and money, found a customer 
who was ready to and did buy, although an- 
other, knowing of the customer’s desire to buy, 
acted as nominal broker and received a com- 
mission, held to warrant a conclusion that plain- 
tiffs were the procuring cause of the sale.— 
Butler v. Ouwelant, Conn., 97 Atl. 310. 

29. Carriers of Goods—Published Tariff.—A 
complaint for breach of contract by an inter- 
state carrier for an expedited shipment which 
does not show that the carrier had not pub- 
lished tariff covering such shipments, does not 
show that the contract was illegal under the 
Interstate Commerce Act, § 3, and the Elkins 
Act.—Roberts v. Nashville, C. & St. L. Ry. Co., 
Tenn., 185 S. W. 69. 

30.—Special Agreement.—The parties to an 
interstate shipment may not, by special agree- 
ment, alter the conditions of a bill of lading 

‘fixing the carrier’s liability in case the goods 
are not removed within 48 hours after notice 
to the consignee, conforming to the carrier’s 

published regulations.—Southern Ry. Co. v. 

Prescott, U. S. S. C., 36 Sup. Ct. 469. 

31. Carriers of Passengers—<Alighting Pas- 
senger.—In action for injuries by unexpected 

movement of passenger car while plaintiff was 
alighting, petition must allege that it was duty 
of employe carrier to look out for plaintiff's 
safety as passenger or employe.—Mills v. St. 
Tammany & New Orleans Ry. & Ferry Co., La., 
71 So. §11. 

32. Negligence.—Injury to a passenger 
when a severe jerk threw him against the glass 
covering of a tool box hanging perpendicularly 
near the door facing could not reasonably have 
been foreseen, and so placing the box was not 
oe Coen v. Southern Ry. Co., N. C 

. E. 510 





33. Chattel Mortgages—Estoppel.—Misrepre- 
sentation by a corporate chattel mortgagor as 
to its principal place of business, and the fact 
that the mortgage was given for purchase 
money, held not to estop the mortgagor's trus- 
tee in bankruptcy from asserting that the mort- 
gage was invalid because not recorded in the 
county of the mortgagor’s residence, as re- 
quired by Hurd’s Rev. St. Ill. 1909, c. 95.—Fair- 
banks Steam Shovel Co. v. Wills, U. S. S. C, 
36 Sup. Ct. 466. 


34. Possession.—Where property covered 
by chattel mortgage is in the permissive pos- 
session of the mortgagor when damaged by the 
wrong act of a third party, the mortgagee may 
recover damages as incident to his title.-—Don- 
nell v. G. G. Deering Co., Me., 97 Atl. 130. 

35. Commeree—Employers’ Liability Act.— 
Employe of interstate carrier working on abut- 
ment of steel bridge to take place of trestle, 
and not repairing trestle nor otherwise at work 
on it, is not within Federal Employers’ Liabil- 
ity Act.—McKee v. Ohio Valley Electric Ry. 
Co., W. Va., 88 S. E. 616. 

36. Employers’ Liability Act——The Federal 
Employers’ Liability Act held not to apply in 
case Of injury to an employe of an urban rail- 
way, where he was operating a car confined 
to urban lines and not carrying interstate pas- 
sengers or traffic, though defendant operated 
connecting lines engaged in interstate com- 
merce.—Watts v. Ohio Valley Electric Ry. Co., 
W. Va., 88 S. E. 659. 


37.—Foreign Corporation—Whether the 
plaintiff, a foreign corporation, selling goods 
in the state through an agent who had no 
power over its goods stored in a warehouse, or 
to complete a sale without the approval of the 
home office, there being some evidence that 
sales were made directly from the warehouse, 
was engaged in interstate commerce, held for 
the jury.—Vermont Farm Mach. Co. vy. Hall, 
Ore... 156 Pac. ‘1073. 

38.-——Full Crew Law.—A state statute for- 
bidding the switching of cars over public cross- 
ings in cities of the first and second class with 
a crew containing less than a specified number 
of employes is not violative of the commerce 
clause of the federal constitution—St. Louis, 
I. M. & S. Ry. Co. v. State of Arkansas, U. S. 
Sup. Ct., 36 Sup Ct. 443. 


39. Safety Appliances—A switchman on 
an interstate railway, injured through a defect 
in a handhold on a box car which he used on 
descending after setting a brake operated from 
the roof of the car, is within the safety ap- 
pliance act as amended by Act April 14, 1910, § 
2.—Texas & P. Ry. Co. V. Rigsby, U. S. S. C,, 
36 Sup. Ct. 482. 

40. Constitutional Law—Due Process of Law. 
—While due process of law requires notice of 
hearings before commissioners in condemnation 
proceedings to interested parties, notice need 
only be given sufficiently early in the proceed- 
ings to protect all rights to appear at time and 
place stated; and those who appear are entitled 
to further notice, but others are in default, 
and cannot complain of failure to give further 
notice.—Governor and Council v. Morey, N. H., 
97 Atl. 375. 


41. Regulation.—The act to regulate mo- 
tor vehicles carrying passengers for hire, re- 
quiring bonds from them but not from street 
car companies, is not unconstitutional] under 
Const. art. 1, § 12, prohibiting laws granting 
to a class immunities which are not granted 
to all.—State v. Seattle Taxicab & Transfer 
Co., Wash., 156 Pac. 837. 

42. Corporations — Directors.—Directors of 
corporation decreed to be trustees ex male- 
ficio of profits from sale of treasury stock are 
not relieved of accountability as to shares on 
which they permitted others to retain profits. 
—Hechelman y. Geyer, Pa., 97 Atl. 193. 

43. Directors.—Where directors of  busi- 
ness corporation authorized president to ap- 
point managers, clerks, and other necessary 
employes, and to fix compensation, where such 
president and another owned all the stock, the 
other cannot complain of president’s acts under 
such authority, unless circumstances be unus- 
ual.—Ballard*v. Thompson, La., 71 So. 505. 
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44.———_Directors.—While a director may lend 
money and take a mortgage on the corporate 
property to secure himself, such a transaction 
is looked upon with suspicion, and strict proof 
of bona fides is required.—Wall v. Rothrock, 
N. C., 88 S. E. 633 


45.——_Directors.—The high character and 
standing of directors in a corporation imposed 
no higher degree of care upon them as direc- 
tors, though the credit of the corporation was 
thereby enhanced.—Virginia-Carolina . Chemical 
Co. v. Ehrich, U. S. D. C., 239 Fed. 1005. 


46. Equity.—A court of equity cannot de- 
cree dissolution of a solvent corporation on the 
ground that its business could not be conducted 
with profit where it still had large assets, and 
in the last year its income exceeded its ex- 
penses.—Phinizy vy. Anniston City Land Co., 
Ala., 71 So. 469. 


47. Foreign Corporation.—Since sales by 
sample or taking orders by agents coming into 
state from another state for that purpose is not 
doing business within the state, but is inter- 
State commerce, in order to constitute doing 
business within this state by the plaintiff, its 
agent must have had authority to transact some 
substantial portion of its business and make 
complete sales——Vermont Farm Mach. Co. Vv. 
Hall, Ore., 156 Pac. 1073. 

48. Pledge.—In a contract transferring 
corporate stock to secure a loan, a provision 
that if the loan was not repaid when due, all 
interest in the property should pass to the lend- 
er, does not make the transaction a sale instead 
of a pledge—Smith v. Becker, Mo., 184 S. W. 
943. 











49. Sale of Stock—A completed legal 
transfer of corporate stock requires an assign- 
ment and delivery of the certificate to the 
transferee, a delivery to the corporation issu- 
ing it, and a notation upon the books of the 
corporation of the transfer, and a delivery to 
the nee “. a new certificate of stock.— 
De Nunzio v. De Nunzio, Conn., 97 Atl. 323. 

50. Slander.—Liability of corporation for 
slander by agent is governed by same rule as 
in case of libel, and corporation is respon- 
sible for slander by agent in course of em- 
ployment, and while furthering business of 
corporation.—Roemer y. Jacob Schmidt Brewing 
Co., Minn., 157 N. W. 640. 

51. Damages—tInstructions.—Where a com- 
plaint does not entitle plaintiff to hospital ex- 
penses, but there was some testimony of such 
expenses, an instruction that if finding for 
plaintiff the jury should assess such damages 
as would fairly compensate him for the injuries 
sustained “as charged in the complaint,” is not 
error because it also instructs that damages 
be assessed “from all the evidence in the case 
relating to his said injury and bearing upon his 
damages.”—Reitz v. Hodgkins, Ind, 112 N. E. 
386. 

§2. Mitigating.—While the property own- 
er whose goods are damaged through a defect 
in the sewer system must minimize the result- 
ant damage by all reasonable means, he need 
uSe only reasonable exertion and expense, and 
whether he has so acted is dependent upon the 
circumstances of the particular case.—City of 
Paris v. Baldwin Bro., Ky., 185 S. W. 144. 

53. Deeds — Instructions.—An instruction 
asked by defendant that he is not liable for 
lack of title to lands not in the section war- 
ranted is properly refused, where his warranty 
was of a certain acreage described by metes 
and bounds, and lack of title to a .part of 
that so described was in issue,—Gardiner v. 
McPike, Mo., 184 S. W. 956. 

54. Divoree—Custody of Child—Where the 
court, which granted a divorce and gave cus- 
tody of a minor child to the wife, set aside 
to her a portion of the husband's property, she 
cannot, without any showing of change in situ- 
ation of the parties, be granted an additional 
sum for support of the child.—O’Kane v. Lyle, 
Ark., 185 S. W. 281. 

55. Marriage Status.—Though the ordinary 
divorce suit is a proceeding in rem, the mar- 
riage status constitutin the res, a personal 
judgment against the husband for alimony can- 




















not be supported by constructive service upon 
him.—Chapman v. Chapman, Mo., 185 S. W. 221. 


56. Election of Remedies—Test of.—Actions 
for conversion of pledged corporate stock, based 
on defendant’s misrepresentation that he had 
sold the stock, are not an election to treat it as 
converted which prevents a suit to recover the 
stock.—Smith v. Becker, Mo., 184 S. W. 943. 

57. Esteppel—Contract.—Grantor’s accept- 
ance of consideration for keeping indefinite, 
and therefore invalid, option in force, when 
both parties considered it in force, does not 
prevent grantor’s demanding that it be decreed 
null thereafter.—Williams vy. McCormick, La., 
71 So. 523. 

58. Evidence.—Where president of bank 
made an unauthorized loan of a depositor’s 
funds, and bank examiner wrote depositor, 
asking her to sign release of liability to the 
bank, if she had authorized the president to 
withdraw her funds, her failure to reply raised 
no estoppel against her.—DeWar v. First Nat. 
Bank of Roseburg, Ore., 156 Pac. 1038. 

59. Executors and Administrators—Expense. 
—Executor or administrator becoming party to 
issue devisavit vel non cannot charge expenses 
incurred to estate unless it is benefited thereby. 
—In re Arnold’s Estate, Pa., 97 Atl. 415. 

60. Presentation of Claims.—Order of pro- 
bate court directing administrator to complete 
building of decedent and expend funds for pur- 
pose rendered it unnecessary to have claims 
presented to probate court to procure an order 
for payment.—Massey v. Doke, Ark., 185 S. W. 
271. 

61. Renunciation.—Right of renouncement 
of person named in will as executor is avail- 
able only in tribunal of testator’s domicile, and 
after an executor has qualified in such tribunal 
his resignation in an ancillary jurisdiction is 
void.—State ex rel, Abercrombie v. Holtcamp, 
Mo., 185 S. W. 201. 

62. Fenees—Acquiescence.—Where one of 
two abutting owners erected a hedge fence, in- 
tending to place it entirely on his own land, and 
it was so treated for a number of years, and 
the other adjoining owner at no time paid any 
portion of the cost or repairs thereof, he could 
not recover for its removal and use for fence 
posts.—Jones v. Derosset, Mo., 185 S. W. 239. 

63. Fraudulent Conveyances—Possession.—A 
pledgee cannot claim goods as against the exe- 
cution creditors of the pledgor, where there has 
been no change of possession and no instru- 
ment placed on record to show constructive 
change of aa —Churehill v. Miller, 
Wash., 156 Pac. 851 

64. Sumenined—Rvidence.— When a  guar- 
dian’s sale of land to husband and wife was 
confirmed by the county court, the title vested 
substantially in the purchasers, who, before de- 
livery of deeds by the guardian and a ward, 
acquired such an interest that they could im- 
press a homestead upon it.—Finley v. Wake- 
field, Tex.» 184 S. W. 755. 

65. Indemnity—Lex Loci Contractas.—Lia- 
bility for breach of bond of an indemnity com- 
pany, where all the contracts surrounding the 
transaction, including that arising from the de- 
livery of the bond, were made in another state, 
is governed by the law of that state.—Mac- 
donald v. Etna Indemnity Co., Conn., 97 Atl 
332. 

66. Indictment and Information—Intoxicat- 
ing Liquor.—An information for sellin and 
furnishing alcoholic liquor within no- Thoonne 
territory is not demurrable for duplicity as 
charging both selling and furnishing; since 
the statute enumerates a series of acts, either 
of which separately or all together constitute 
the offense.—People v. Williams, Cal., 156 Pac. 
882. 

67. Injunction—Covenants.—V iolation of neg- 
ative covenants that artist, ete., will not per- 
form elsewhere contained in his contract for 
personal services will be restrained by injunc- 
tion.—Cain 'v. Garner, Ky., 185 8S. W. 122. 

. Restriction.—A__ restriction 
fixing a puildins line for the benefit of all lots 
gives to the purchasers of lots a right in the 
nature of an easement which will be enforced 
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in equity against other lot owners.—Branden- 
burg v. Lager, Ill., 112 N. E. 321. 


69. Innkeepers—Licensee.—W here evidence 
tends to show that plaintiff, injured by falling 
into open elevator shaft in hotel, was not a 
mere licensee, and also tends to show action- 
able negligence of defendant hotel keeper, ver- 
dict for defendant should not be directed.— 
ag - Mason Hotel & Investment Co., Fla., 71 
o. 540. 


70. Insurance—Estoppel.—The insurer can- 
not avoid estoppel to set up failure to furnish 
proofs of injury by asserting it did not know 
the insured claimed further liability, in view of 
evidence that it knew that he was still dis- 
abled, and that he misunderstood a_ release 
signed by him.—Bachman y. Travelers’ Ins. Co., 
N. H., 97 Atl. 223. 

71. False ‘ Representation.—The insurer 
cannot defeat recovery on the ground of a ma- 
terial false representation that the insured had 
not had dropsy, when, on the examination she 
described to the insurer’s physician her symp- 
toms and treatment, including “tapping” of 
her limbs, since such information was sufficient 
to indicate to a physician that she had had 
dropsy.—Weisguth v. Supreme Tribe of Ben 
Hur, Ill, 112 N. E. 350. 

72. Notice of <Accident.—Testimony' that 
the witness sent two letters, return addressed, 
to the insured in an indemnity policy, contain- 
ing notice of an accident to a person in his ele- 
vator, and that they were not returned, is in- 
sufficient to show notice in opposition to posi- 
tive testimony that they were not received.— 
Shafer v. United States Casualty Co., Wash., 
156 Pac. 861. 

73. Premium Note.—Where note was given 
in payment of first premium on policy which re- 
mains in possession of maker of note, and he 
testifies that he is insured and in possession of 
policy, judgment against him on note is proper. 
—Chewning v. Tucker, Ga., 88 S. E. 693. 

74. Intoxieating Liquer—Burden of Proof.— 
Where the evidence showed that defendant re- 
ceived money with a request to secure whisky 
and delivered whisky to the person making the 
request, the burden was on him to explain 
where, how, and from whom he got the whisky. 
—Mulling v. State, Ga., 88 S. E. 709 

75. Islands.—An island in a river between 
two no-license districts is no-license territory, 
since the boundary between the districts is the 














thread of the stream.—People v. Williams, Cal., 
156 Pac. 882, 
76. Local Option.—One is not guilty of vio- 





lating the local option law unless he sells an 
intoxicant, or a liquor which, when taken in 
reasonable quantities, will intoxicate.—Salva- 
dor v. State, Tex., 185 S. W. 12. 

77. Statutory Violation—One may violate 
the law prohibiting the sale of intoxicants 
where he does not own the liquor sold, as well 
as where he owns it.—Pitts v. State, Ga., 88 S, E. 
712. 

78. Landlord and Tenant—-Abandonment.— 
Where a lessee abandons the premises, the les- 
sor should, if possible, minimize the prospect- 
ive loss by finding tenants.—Henry Rose Mer- 
cantile & Mfg. Co. v. Smith, La., 71 So. 487. 

79. Crops.—That cropper furnishes labor 
for making of crop and is to receive portion 
thereof for services does not make him a part- 
ner having undivided interest in press. of la- 
bor.—-Parks v. Langley, Ga., 88 S. E. 69 

80. Libel and Slander—Mitigation ws Den- 
ages.—That publication was made as news item 
through misinformation, and no special dam- 
ages resulted, and publisher promptly explained 
mistake, may be shown in mitigation of dam- 
ages.—Milan v. Long, W. Va., 88 S. E. 618. 

81. Mandamus — Pleading. — Applicant for 
mandamus against a public officer must show 
a good case upon face of his petition, failing 
to do which he is not entiled to the writ, though 
no answer is made.—Wicks v. City and County 
of Denver, Colo., 156 Pac. 1100. 

82. Pleading.—Return to alternative writ 
of mandamus to compel railroad to establish 
agency station, alleging that railroad has agen- 
cy on one side a trifle more than 2 miles, and 

















on the other only 1.8 miles from designated 
point, that principal business at such point is 
during four months, when railroad maintains 
temporary agent, is not demurrable.—State v. 
Florida East Coast Ry. Co., Fla., 71 So. 543. 


83. Tender.—Where one is threatened by 
a tax-collecting officer with prosecution unless 
he pays a tax, he may tender the amount he 
deems due, and, on refusal to accept, proceed 
by mandamus to ascertain his rights.—American 
Mfg. Co. v. Alt, Mo., 184 S. W. 1167. 


84. Master and Servant—Agency.—An em- 
ploye cannot recover On a promise of protec- 
tion from injury made by a boss, not shown 
to have authority to bind the master by such 
agreement.—-Little v. Consolidation Coal Co., 
Ky., 184 S. W. 873 


85. Assumption of Risk.—A _ section hand 
assumes the risk of falling off an overcrowded 
hand car, where the conditions are obvious and 
he is aware of them when boarding it and did 
not complain of its condition and was not di- 
rected by the foreman to board it in spite of 
its condition.—Sparks v. Chesapeake & O. Ry. 
Co., Ky., 185 S. W. 109. 


86. Assumption of Risk.—Plaintiff, em- 
ployed as the driver of a beer wagon and. or- 
dered to take out a loaded beer wagon which 
he had never driven, did not assume the risk 











of injury from the breaking of its axle.—San 
Antonio Brewing Ass’n v. Gerlach, Tex., 185 S. 
W. 316. 

87.—_—Fellow Servants.—Except as modified 


by statutes, engineer and track repairer, though 
in different departments of railroad company, 
are fellow servants, and track repairer can- 
not recover for injuries from negligence of en- 
gineer in operating engine on which track re- 
pairer was riding to place of work.—Ingram- 
Dekle Lumber Co. v. Geiger, Fla., 71 So. 552. 
88. Lessee.—Coal company, which leased 
mine to another, retaining no control, lease be- 
ing executed when a dangerous condition which 
later caused injury to an employe of the lessee 
did not exist, was not liable to such employe.— 





Deep Vein Coal Co. v. Raney, Ind., 112 N. E. 
392. 
89.——Ratification.—The mere _ retention in 


service of an employe after the master has 
knowledge that the employe has spoken a slan- 





der does not ratify the slander.—Pruitt v. Gold- 
stein Millinery Co., Ky., 184 S. W. 1134. 

90. Respondeat Superior.—A telegraph 
company is liable for damages caused by its 


messenger boy running into a woman while he 
Was returning to the company’s office after the 
delivery of a message.—Phillips v. Western 
Union Telegraph Co., Mo., 184 S. W. 958 

91. Workmen’s Compensation Law. — The 
Workmen’s Compensation Act is ngt unconstitu- 
tional because it denies to employers, not elect- 
ting to pay premiums, the common-law defenses 
of contributory negligence, assumption of risk, 
and negligence of a fellow servant.—Watts Vv. 





Ohio Valley Electric Ry. -Co., W. Va., 88 S. 

659. . 
92.—_—-Workmen’s Compensation Law.—Insur- 

ance solicitor suffered frostbite and by reason 


thereot contracted erysipelas, held to have re- 
ceived injuries in the course and arising out 
of his employment, and so compensation could 
be made for his death under the Workmen’s 
Compensation Act.—Larke v. John Hancock 
Mut. Life Ins. Co., Conn., 97 Atl. 320. 


93. Workmen’s Compensation Law.—Act of 
workman in standing on machine when hoods 
were removed to clean it, when he might have 
stood on ground, does not show deliberate in- 
tent to cause injury or willful failure to use 
guard, barring recovery under Workmen’s Com- 
pensation Act, § 1—Messick v. McEntire, Kan., 
156 Pac, 740. 

94. Mortgages—Foreclosure.—The principle 
preventing a mortgagee at a sale inter partes 
from buying the land, and rendering the sale 
ineffective as a foreclosure at the election of 
the mortgagor or his representative, extends to 
an assignee of the debt and mortgage who con- 
trolled the sale.—Morris v. Carroll, N. C., 88 S. 
E. 511. 








54 CENTRAL LAW JOURNAL 


No. 3 








95.——-Security.—- Where the vendor conveyed 
title to enable the purchaser to borrow money 
to pay part of the purchase price, and the pur- 
chaser thereafter secured a second loan, pay- 
ing the proceeds to the vendor, and subsequent- 
ly conveyed the land subject to such liens to 
the vendor to secure the balance of the price, 
the vendor agreeing to stay action on fi. fas. 
and the vendee to deliver certain rent notes as 
additional security, held, that the conveyance 
to the vendor was a security deed.—Wells v. 
Kemme, Ga., 88 S. E. 562. 


96. Municipal Corporations—Abutting Own- 
er.—The owner of property abutting upon a 
city street has the right of access to it for the 
purpose of excavating and laying connections 
for water mains and similar purposes, his right 
being a property right and not illegal as a pri- 
vate use of public property.—Birmingham Wa- 
terworks Co. v. Hernandez, Ala., 71 So. 443. 


97. Ordinance.—Valid provisions of an or- 
dinance are not affected by invalid parts there- 
of, unless they are plainly dependent on each 
other and cannot be divided without defeating 
the object of the ordinance.—State v. Bird, Ida- 
ho, 156 Pac. 1140. 


98. Special Assessment.—That city con- 
structs sewer in private alley without acquiring 
title ur easement, does not, in absence of pro- 
test from landowners, constitute defense to suit 
to entorce assessment lien if city has power 


to acyuire easement by condemnation.—Wern- 
inger v. City of Huntington, W. Va., 88 S. E. 
655. 


99. Patents—Infringement.—A defendant is 
not chargeable with contributory infringement 
because it manufactures and furnishes to an- 
other parts used in an infringing structure, 
where none of such parts are elements of the 
patented combination.—National Malleable 
Castings Co. v. T. H. Symington Co., U. S. C. C. 
A., 230 Fed. 821. 


100. Patent Rights.—The claims of -a pat- 
ent are limited by the language used, and, while 
they may be construed in the light of the draw- 
ings and specifications, they cannot be broad- 
ened to include all matter contained or stated 
therein.—Safety Car Heating & Lighting Co. v. 
Gould Coupler Co., U. S. D. C., 230 Fed, 848. 


101. Railroads—Contributory Negligence.— 
Where deceased, on hearing the approach of a 
train at a crossing, stopped as if to wait for 
it to pass and then started across the tracks 
when it was about 100 feet away, and the dan- 
ger was imminent, he was guiity of contribu- 
tory negligence.—Great Southern R. Co. Vv. 
Smith, Ala., 71 So. 455. 


102. Look and Listen.—One crossing rail- 
road track in city who fails to look and listen 
and to see and hear danger signals is negligent 
and cannot recover for injuries suffered by 
him.—Ladner v. New Orleans Terminal Co., La., 
71 So. 503. 


103. Negligence.—In action against rail- 
road for injuries to pedestrian on street under 
bridge from derailment of freight train and 
spilling its contents, fact that train was going 
at greater rate than usual around sharp curve 
justified inference of negligence—Janock Vv. 
Baltimore & O. R. Co., Pa., 97 Atl. 205. 

104. Replevin—Return of Property.—Return 
of an automobile tendered four months after 
judgment in replevin, held a substantial com- 
pliance with the judgment, and that plaintiff 
was bound to accept the tender.—Martin  v. 
United States Fidelity & Guaranty Co., Cal., 
156 Pac. 986. 

105. Specifie Performance—tInterstate Com- 
merce.—Where grantor of right of way and 
railroad agree that as part of consideration, 
railroad will issue anually, for life, pass over 
road, which agreement was Valid at the time, 
but is prohibited by Interstate Commerce Act. 
June 29, 1906, failure to issue pass will not 
entitle grantor to decree of specific perform- 
ance.—Dorr v. Chesapeake & O. Ry. Co., W. Va., 
88 S. BE. 666. 

106. Statutes—Construction.—To effect the 
legislative intent, language may be freely dealt 
with and the position of words shifted, or the 





words enlarged or restrained in their meaning 
and operation.—Archer y. Equitable Life Assur. 
Soc. of United States, N. Y., 12 N. E. 433. 


107. Subrogation—Sureties——Where a note 
was signed by a principal and three sureties, 
one of whom paid the note after maturity and 
had same assigned to his wife, she properly in- 
stituted suit on the note itself against the prin- 
cipal and other sureties,payment by one surety 
not canceling the note.—Pendergraft v. Phil- 
lips, Okla., 156 Pac. 1189. 


108. Taxation—Pleading.—A complaint in an 
action to recover paid taxes alleging collection 
without arrest, but under threat to prosecute, 
and that unless paid “it was impossible for 
plaintiff to contiue in business,’ is demurrable 
as not showing payment under duress.—Amer- 
ican Mfg. Co. v. Alt, Mo., 184 S, W. 1167. 


109. Telegraphs and Telephones—Notice.— 
That a telegraph message relates to death or 
sickness is sufficient to put the agent of the 
telegraph company upon inquiry, and if he 
fails to make such inquiry, his principal will be 
charged with the information which would have 
been disclosed.—Herring vy. Western Union Tel. 
Co., Tex., 185 S. W. 293. 


110. Tender—Refusal to Accept.—Where 
amount due is within exclusive knowledge of 
creditor who, on demand, refuses to indicate 
correct amount, tender by debtor of amount he 
thinks due, though less than true amount, is 
good.—Krauss v. Potts, Okla., 156 Pac. 1162. 


111. Trover and Conversion—Value of Prop- 
erty.—Where complaint showed that defendant 
unlawfully broke into a home and removed 
plaintiff’s property to her damage, under such 
averments plaintiff could prove value to her of 
property in her house as it was when taken 
by ee ee v. Fulk, Ind., 112 N. 


112. Vendor and Purchaser—Presumption.— 
It cannot be presumed option to buy land with- 
in five months for the amount of debt decreed, 
given the occupants, was exercised merely be- 
cause the occupants remained in possession 13 
years undisturbed; sale under the decree being 
ratified after the option expired, and an audit 
showing a deficiency being filed.—Saunders v. 
Clark, Md., 97 Atl. 136 


113. Specific Performance.—A vendor seek- 
ing specific performance must be able to convey 
a title reasonably free from doubt or defects, 
but a title acquired by adverse possession is 
sufficient—Summers v. Hively, W. Va., 88 S. 
E. 608 

114. Stipulation.—A stipulation of a con- 
tract to convey land that, if the title is not 
good and cannot be made good, the contract 
should be void, and the money refunded, does 
not apply where the vendor can make title 
good, but fails to do so.—Nostdal v. Morehart, 
Minn., 157 N. W. 684. ’ 

115. Waters and Water Courses—Dominant 
Tenement.—An upper landowner may construct 
drainage ditches to hasten the carrying off of 
surface waters into a swale or hollow which 
served as a means of natural drainage where 
the volume of such waters was not increased.— 
Trigg v. Timmerman, Wash., 156 Pac. 846. 

116.——Water Right.— Where a deed of a wa- 
ter right to the original land was not given 
for any particular purpose or particular lands, 
the right does not become an appurtenance of 
the land, and cannot beconveyed as such unless 
subsequently used with and for the benefit of 
the land.—Custer Consol. Mines Co. v. City of 
Helena, Mont., 156 Pac. 1090. 

117. Wills—Life Estate——Will bequeathing 
estate and property to testatrix’s husband dur- 
ing his natural life, and at his death to be di- 
vided as therein set out, created only life estate 
in personalty, money and mortgages.—Gallo- 
way v. Freeburg, Kan,. 156 Pac. 766. 

118. Remainder.—Where a devise is to a 
person for life, remainder to his children, with 
the provision that should any of said children 
die without issue the children surviving the 
death of the testator shall take the share of 
such deceased children, the remainder is vested. 
—Smith v. Chester, Ill., 112 N. E. 325. 





